MAGISTRATES COURT OF QUEENSLAND

REGISTRY: DALBY
NUMBER: MAG-492/05

COMPLAINANT: PETER ROBERT WITHEYMAN

DEFENDANT: HARVEY SCOTT SIMPSON

The Defendant is charged that:

1 between 25 January 2001 and 15 April 2004 at Hebel in the Magistrates Court
District of Goondiwindi he did start assessable development without an effective
development permit for the development, and further that

2. between 25 January 2001 and 15 April 2004 at Hebel in the Magistrates Court
District of Goondiwindi he did clear trees or allow trees to be cleared on land other
than under a tree clearing permit or under an exemption under Part 6 Division 3 of
the Land Act 1994, and further that

3. between 25 January 2001 and 15 April 2004 at Hebel in the Mégistrates Court
District of Goondiwindi he did do a trespass related act, being cultivation of the
land, in relation to non-freehold or trust land.

Particulars of each offence are set out in the complaint.

This is a case concerning rural land clearing. The legisiation seeks to manage deveiopment
to ensure that it is ecologically sustainable. The Defendant is the registered dwner of a
property calied Tara which is Lot 2 on Crown Plan BEL5381 in the Parish of Byra and the
Shire of Balonne. The property contains 5257 hectares. The Mulga Downs Road crosses
the property and a stock route runs across that road. The prosecution alleges that a

significant area of vegetation has been cleared on the property and on the road reserve.



The onus rests with the prosecution to prove each and every element of each of those
offences beyond reasonable doubt. The prosecution is assisted in so doing by a number of
evidentiary provisions in the legislation. The Prosecution has called witnesses and produced

certificates and other pieces of documentary evidence.

It has certainly been proved beyond reasonable doubt that there has been clearing on parts
of the land owned by the Defendant. The evidence and photographs prove that he has
cultivated his land to grow wheat. This activity would require clearing of the land. The
question in this case is whether the Prosecution has proved beyond reasonable doubt that
this clearing has taken place in areas where it is unlawful to clear at a time when it was

unlawful so to do.

So far as charge 1 is concerned, it is submitted by the defence that the clearing of regional
ecosystems which are “of concern” and “not of concern” were not assessable development at
the relevant time so such clearing cannot constitute an offence. It is submitted that only
clearing in areas proved to be remnant endangered ecosystems which takes place without a
development permit and which is not subject to any exemption is assessable development
and therefore can constitute an offence. The prosecution submits that all clearing of any
remnant ecosystem is assessable development and will therefore be unlawful if it occurs

without a permit or exemption.

Charge 2 relates to the alleged clearing of trees without a permit on the road reserve and

stock route. Charge 3 relates to the cultivation of wheat crops on the road reserve.

The Integrated Planning Act 1997 in Section 1.3.5 provides that operational work includes
the ciearing of vegetation on freehold land. Section 3.1.4 provides that a development permit
is necessary for assessable development_. Section 4.3.1 makes it an offence to carry out

assessable development without a development permit. Schedule 8 provides that



